
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/22/19 

 
 

- 1 - 

 2.  TIME:  9:01   CASE#: MSC19-00503  
CASE NAME: ABBINGTON OWNERS'  VS.  SHAPELL 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 
FILED BY SHAPELL INDUSTRIES, INC., et al. 
* TENTATIVE RULING: * 
 
Defendant Shapell Industries moves to compel arbitration of its dispute with the Abbington 
Owners’ Association. Abbington opposes. 

Preliminary Consideration 

The Court notes that there is no dispute that as between Abbington and Shapell, an agreement 
to arbitrate exists, that the agreement covers this dispute, and that if this dispute were only 
between Abbington and Shapell, it must be arbitrated. Thus, the Court need not engage in the 
customary analysis of the arbitration agreement to determine whether it covers this particular 
dispute between these particular parties. 

Waiver 

While Abbington does not expressly argue waiver, it does say that by filing a demurrer, Shapell 
subjected itself to the jurisdiction of the Court. Such a statement sounds like a reference to 
waiver, and so the Court briefly addresses waiver. 

St. Agnes Medical Center v. PacifCare of California (2003) 31 Cal.4th 1187 is the leading 
California authority governing waiver of the right to arbitrate. In the context of Shapell’s motion 
and Abbington’s opposition, it suffices to say that under St. Agnes and its progeny, if Abbington 
were arguing waiver, Abbington would bear “a heavy burden of proof” to establish waiver. (Id. at 
p. 1195.) Further, any doubts concerning waiver should be resolved against finding a waiver of 
the right to arbitrate. (Id.)  

To the extent Abbington is arguing waiver, it has failed to present any evidence or argument on 
that point aside from a statement that Shapell subjected itself to the Court’s jurisdiction by filing 
a demurrer. That statement is insufficient to carry the “heavy burden of proof” required under St. 
Agnes. The Court declines to find that Shapell waived its right to arbitrate this matter. 

Section 1281.2(c) 

The principal ground for Abbington’s opposition is that because the litigation involves 
defendants that are non-signatories to the arbitration agreement, and there is a potential for 
conflicting rulings if part of the case were resolved in arbitration, Code of Civil Procedure section 
1281.2(c) requires the Court to deny the motion to compel. 

Before analyzing whether section 1281.2(c) compels any particular result, however, the Court 
must first determine if section 1281.2 applies to this case.  

Section 1281.2 is a procedural statute relating to how California courts should interpret and 
apply arbitration agreements to disputes in California courts. Ordinarily, California procedure, 
including section 1281.2, applies in California courts. (Los Angeles Unified Sch. Dist. v. Safety 
National Casualty Co. (2017) 13 Cal.App.5th 471, 480-481.) 

The parties may expressly agree, however, that the procedural portions of the Federal 
Arbitration Act (including, as relevant here, section 3 of the FAA) apply, even in California 
courts, rather than California procedure. (Id., at 480-482 [where the parties do not “expressly 
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designate that any arbitration proceeding should move forward under the FAA’s procedural 
provisions rather than under state procedural law, California procedures necessarily apply.”].) 
(The Los Angeles Unified court also noted that section 3 of the FAA is a “procedural” provision.  
(Id., at 478.)) 

Shapell contends that section 1281.2 does not apply, because both the substantive provisions 
of the FAA and the procedural provisions of the FAA govern here, pursuant to the agreement of 
the parties. Abbington does not really oppose this argument. The opposition seems to assume 
that section 1281.2 applies. 

Section 3.2.1 of the Title 7 Declaration provides, in its entirety: 

3.2.1 Federal Arbitration Act: If negotiations, mediation or other non-binding 
dispute resolution procedures, including the Formal Claim Process, fail to resolve 
the Dispute, then the Dispute shall be resolved by neutral, binding arbitration 
governed by the Federal Arbitration Act (9 U.S.C. §§1-16) and not by any court 
action except as provided for judicial review of arbitration proceedings under the 
Federal Arbitration Act. The parties agree and stipulate that the construction of 
the improvements on the Property involved interstate commerce and therefore 
the arbitration procedures specified in this Paragraph 3.2 (Mandatory Binding 
Arbitration) are to be interpreted and enforced as authorized by the Federal 
Arbitration Act (9 U.S.C. §§1-16), which is designed to encourage the use of 
alternative methods of dispute resolution that avoid costly and potentially lengthy 
court proceedings. The Property is constructed with materials and products 
manufactured throughout the United States which have been shipped to the 
Property for installation and involved communications by interstate mail and 
telephone with out-of-state manufacturers, design professionals, contractors and 
their employees. The shipment of such materials and products across state lines 
to the Project cause [sic] the products and materials to enter into the stream of 
interstate commerce and become subject to the Interstate Commerce Clause 
(Article I, Section VIII of the United States Constitution) and ensuing federal laws. 
Interpretation and application of the procedures set forth in this Paragraph 
3.2. (Mandatory Binding Arbitration) shall conform to any applicable 
Federal court rules and decisions interpreting and applying the Federal 
Arbitration Act. The Proceedings shall be conducted pursuant to the 
Federal Arbitration Act and, to the extent not inconsistent, the procedures set 
forth in this Paragraph 3.2 (Mandatory Binding Arbitration). In addition, except as 
set forth herein and to the extent it is not inconsistent with the Federal Arbitration 
Act, the arbitration shall be conducted pursuant to Title 9 of the California Code 
of Civil Procedure (Section 1280 et seq.). References to California procedural law 
are for guidance only and shall not be construed as a waiver of any rights or 
duties of the parties under the Federal Arbitration Act or the right of the parties to 
have the procedures set forth in this Title 7 Declaration interpreted and 
enforced under the Federal Arbitration Act. If any party seeks review by a 
court of the enforceability of any of the procedures set forth or referenced herein 
(notwithstanding the provisions herein making that issue one to be resolved by 
the arbitrator), the exclusive jurisdiction and venue for any such review shall be 
the Superior Court for the County in which the Property is located. 
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(Ex. 3 to compendium of exhibits [Title 7 Declaration], pages 3-4, section 3.2.1; emphasis 
added.) 

The Title 7 Declaration repeatedly references “procedures.” It also mentions sections 1 through 
16 of the FAA, which includes its procedural provisions. It explicitly says that the “procedures” 
be “interpreted and enforced under the [FAA].” Additionally, it states that any references to 
“California procedural law are for guidance only,” and should not be construed as waiving the 
right to have the procedures interpreted and enforced under the FAA, evincing an intent to not 
be bound by California procedural law, but rather, by the FAA. It says that the “Proceedings 
shall be conducted pursuant to the [FAA].” Procedures are nothing more than requirements for 
how a proceeding should be conducted; here, the Title 7 Declaration says that the “Proceeding” 
be conducted pursuant to the FAA. That is, the requirements for how the Proceeding should be 
conducted (procedures) can be found in the FAA. Finally, section 3.2.1 says that the 
“application” of the arbitration procedures be done in accordance with federal decisional law 
interpreting and applying the FAA. Of course, federal decisional law interpreting and applying 
the FAA would do so under the FAA, without reference to section 1281.2 of the California Code 
of Civil Procedure. 

Given this language, the Court concludes that the Title 7 Declaration contains an express 
agreement by the parties that the procedural provisions of the Federal Arbitration Act govern. 
Accordingly, section 1281.2 of the Code of Civil Procedure does not apply here. 

The Court must now determine what the procedural provisions of the Federal Arbitration Act 
require be done. 9 USC section 3 provides: 

If any suit or proceeding be brought in any of the courts of the United States upon 
any issue referable to arbitration under an agreement in writing for such 
arbitration, the court in which suit is pending, upon being satisfied that the issue 
involved in such suit or proceeding is referable to arbitration under such an 
agreement, shall on application of one of the parties stay the trial of the action 
until such arbitration has been had in accordance with the terms of the 
agreement, providing the applicant for the stay is not in default in proceeding with 
such arbitration. 

Unlike CCP section 1281.2, section 3 of the FAA provides the Court no discretion to refuse to 
compel arbitration on the ground that there are third parties involved in the dispute.  

This matter is covered by a valid, enforceable arbitration agreement. The parties expressly 
agreed that FAA procedures would govern here. Application of FAA procedures requires that 
the motion be granted, and the litigation be stayed until such time as Shapell and Abbington can 
arbitrate this matter.  

Evidentiary Matters 

Shapell’s unopposed RFJN is granted. Abbington’s unopposed RFJN is granted. All of Shapell’s 
objections to the Baugh declaration are overruled. The objections go to weight, not relevance. 
The Court has considered the material presented in the Baugh declaration as part of ruling on 
the motion, and it does not change the outcome. 

Conclusion 

The motion is granted. The litigation is stayed. Shapell and Abbington are to arbitrate this matter 
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in accordance with the Title 7 Declaration. The Court sets a case management conference for 
February 24, 2020. At that time, the parties shall report to the Court on the status of the 
arbitration. The parties shall provide a narrative joint case management statement one week 
before the CMC, updating the Court on the status of the arbitration.  If the arbitration concludes 
sooner, and the parties believe it would be expedient to have a CMC before February 24, 2020, 
they may jointly contact the clerk and arrange an earlier CMC. 

 

 

 


